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opinion supporting Defendant’s position and any supporting documentation relied upon by
Defendant.

56.  The United States and State shall serve their Statement of Position within 45 Days
of receipt of Defendant’s Statement of Position. The United States’ and State’s Statement of
Position shall include, but need not be limited to, any factual data, analysis, or opinion supporting
that position and any supporting documentation relied upon by the United States. The United
States’ and State’s Statement of Position shall be binding on Defendant, unless Defendant files a
motion for judicial review of the dispute in accordance with the following Paragraph.

57.  Defendant may seek judicial review of the dispute by filing with the Court and
serving on the United States and State, in accordance with Section XIV (Notices), a motion
requesting judicial resolution of the dispute. The motion must be filed within ten Days of receipt
of the United States’ and State’s Statement of Position pursuant to the preceding Paragraph. The
motion shall contain a written statement of Defendant’s position on the matter in dispute,
including any supporting factual data, analysis, opinion, or documentation, and shall set forth the
relief requested and any schedule within which the dispute must be resolved for orderly
implementation of the Consent Decree.

58.  The United States shall respond to Defendant’s motion within the time period
allowed by the Local Rules of this Court. Defendant may file a reply memorandum, to the extent
permitted by the Local Rules.

59. Standard of Review

a. Disputes Concerning Matters Accorded Record Review. Except as
otherwise provided in this Consent Decree, in any dispute brought under Paragraph 55
pertaining to the adequacy or appropriateness of plans, procedures to implement plans,
schedules or any other items requiring approval by EPA or the State under this Consent
Decree; the adequacy of the performance of work undertaken pursuant to this Consent
Decree; and all other disputes that are accorded review on the administrative record under
applicable principles of administrative law, Defendant shall have the burden of
demonstrating, based on the administrative record, that the position of the United States is
arbitrary and capricious or otherwise not in accordance with law.

b. Other Disputes. Except as otherwise provided in this Consent Decree, in
any other dispute brought under Paragraph 55, Defendant shall bear the burden of
demonstrating that its position complies with this Consent Decree and better furthers the
objectives of the Consent Decree.

60.  The invocation of dispute resolution procedures under this Section shall not, by
itself, extend, postpone, or affect in any way any obligation of Defendant under this Consent
Decree, unless and until final resolution of the dispute so provides. Stipulated penalties with
respect to the disputed matter shall continue to accrue from the first Day of noncompliance, but
payment shall be stayed pending resolution of the dispute as provided in Paragraph 42. If
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Defendant does not prevail on the disputed issue, stipulated penalties shall be assessed and paid
as provided in Section VIII (Stipulated Penalties).

XI.  INFORMATION COLLECTION AND RETENTION

61.  The United States, the State, and their representatives, including attorneys,
contractors, and consultants, shall have the right of entry into any facility covered by this Consent
Decree, at all reasonable times, upon presentation of credentials, to:

a. monitor the progress of activities required under this Consent Decree;

b. verify any data or information submitted to the United States or the State
in accordance with the terms of this Consent Decree;

(4 obtain samples and, upon request, splits of any samples taken by
Defendant or its representatives, contractors, or consultants;

d. obtain documentary evidence, including photographs and similar data; and
e. assess Defendant’s compliance with this Consent Decree.

62.  Upon request, Defendant shall provide EPA and the State or their authorized
representatives splits of any samples taken by Defendant. Upon request, EPA and the State shall
provide Defendant splits of any samples taken by EPA or the State.

63.  Until five years after the termination of this Consent Decree, Defendant shall
retain, and shall instruct its contractors and agents to preserve, all non-identical copies of all
documents, records, or other information (including documents, records, or other information in
electronic form) in its or its contractors’ or agents’ possession or control, or that come into its or
its contractors’ or agents’ possession or control, and that relate in any manner to Defendant’s
performance of its obligations under this Consent Decree. This information-retention
requirement shall apply regardless of any contrary corporate or institutional policies or
procedures. At any time during this information-retention period, upon request by the United
States or the State, Defendant shall provide copies of any documents, records, or other
information required to be maintained under this Paragraph.

64. At the conclusion of the information-retention period provided in the preceding
Paragraph, Defendant shall notify the United States and the State at least 90 Days prior to the
destruction of any documents, records, or other information subject to the requirements of the
preceding Paragraph and, upon request by the United States or the State, Defendant shall deliver
any such documents, records, or other information to EPA or the State. Defendant may assert
that certain documents, records, or other information is privileged under the attorney-client
privilege or any other privilege recognized by federal law. If Defendant asserts such a privilege,
it shall provide the following: (a) the title of the document, record, or information; (b) the date of
the document, record, or information; (c) the name and title of each author of the document,
record, or information; (d) the name and title of each addressee and recipient; (e) a description of
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the subject of the document, record, or information; and (f) the privilege asserted by Defendant.
However, no documents, records, or other information created or generated pursuant to the
requirements of this Consent Decree shall be withheld on grounds of privilege.

65.  Defendant may also assert that information required to be provided under this
Section is protected as Confidential Business Information (“CBI”) under 40 C.F.R. Part 2. As to
any information that Defendant seeks to protect as CBI, Defendant shall follow the procedures
set forth in 40 C.F.R. Part 2.

66.  This Consent Decree in no way limits or affects any right of entry and inspection,
or any right to obtain information, held by the United States or the State pursuant to applicable
federal or state laws, regulations, or permits, nor does it limit or affect any duty or obligation of
Defendant to maintain documents, records, or other information imposed by applicable federal or
state laws, regulations, or permits.

XII.  EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

67.  This Consent Decree resolves the civil claims of the United States and the State
for the violations alleged in the Complaint filed in this action through the date of lodging.

68.  The United States and the State reserve all legal and equitable remedies available
to enforce the provisions of this Consent Decree. This Consent Decree shall not be construed to
limit the rights of the United States or the State to obtain penalties or injunctive relief under the
Act or implementing regulations, or under other federal or state laws, regulations, or permit
conditions. The United States and the State further reserve all legal and equitable remedies to
address any imminent and substantial endangerment to the public health or welfare or the
environment arising at, or posed by, the Ticonderoga Water Department, whether related to the
violations addressed in this Consent Decree or otherwise.

69. In any subsequent administrative or judicial proceeding initiated by the United
States or the State for injunctive relief, civil penalties, other appropriate relief relating to
Defendant’s violations, Defendant shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim
preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by
the United States or the State in the subsequent proceeding were or should have been brought in
the instant case, except with respect to claims that have been specifically resolved pursuant to
Paragraph 67.

70.  This Consent Decree is not a permit, or a modification of any permit, under any
federal, State, or local laws or regulations. Defendant is responsible for achieving and
maintaining complete compliance with all applicable federal, State, and local laws, regulations,
and permits; and Defendant’s compliance with this Consent Decree shall be no defense to any
action commenced pursuant to any such laws, regulations, or permits, except as set forth herein.
The United States and the State do not, by their consent to the entry of this Consent Decree,
warrant or aver in any manner that Defendant’s compliance with any aspect of this Consent
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Decree will result in compliance with provisions of the SDWA, 42 U.S.C. § 300f ef seq., or with
any other provisions of federal, State, or local laws, regulations, or permits.

71.  This Consent Decree does not limit or affect the rights of Defendant or of the
United States or the State against any third parties, not party to this Consent Decree, nor does it
limit the rights of third parties, not party to this Consent Decree, against Defendant, except as
otherwise provided by law.

72.  This Consent Decree shall not be construed to create rights in, or grant any cause
of action to, any third party not party to this Consent Decree.

XIIl. COSTS

73.  The Parties shall bear their own costs of this action, including attorneys’ fees,
except that the United States and the State shall be entitled to collect the costs (including
attorneys’ fees) incurred in any action necessary to collect any portion of the civil penalty or any
stipulated penalties due but not paid by Defendant.

XIV. NOTICES

74.  Unless otherwise specified in this Decree, whenever notifications, submissions, or
communications are required by this Consent Decree, they shall be made in writing and
addressed as follows:

As to the United States by email: eescdcopy.enrd@usdoj.gov
Re: DJ # 90-5-1-1-11348

As to the United States by mail: EES Case Management Unit
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ # 90-5-1-1-11348
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As to EPA: Phyllis Feinmark and Nicole Kraft
US EPA Region 2
290 Broadway
New York, NY 10007

As to New York: Kerry-Ann Lawrence and Roger Sokol
New York State Department of Health
Empire State Plaza, Corning Tower
Albany, NY 12237

As to Defendant: Town Supervisor
Town of Ticonderoga
132 Montcalm Street
P.O. Box 471
Ticonderoga, NY

75.  Any Party may, by written notice to the other Parties, change its designated notice
recipient or notice address provided above.

76.  Notices submitted pursuant to this Section shall be deemed submitted upon

mailing, unless otherwise provided in this Consent Decree or by mutual agreement of the Parties
in writing.

XV. EFFECTIVE DATE

77.  The Effective Date of this Consent Decree shall be the date upon which this
Consent Decree is entered by the Court or a motion to enter the Consent Decree is granted,
whichever occurs first, as recorded on the Court’s docket.

XVI. RETENTION OF JURISDICTION

78.  The Court shall retain jurisdiction over this case until termination of this Consent
Decree, for the purpose of resolving disputes arising under this Decree or entering orders
modifying this Decree, pursuant to Sections X and XVII, or effectuating or enforcing compliance
with the terms of this Decree.

XVII. MODIFICATION

79.  The terms of this Consent Decree, including any attached appendices, may be
modified only by a subsequent written agreement signed by all the Parties. Where the
modification constitutes a material change to this Decree, it shall be effective only upon approval
by the Court.

80.  Any disputes concerning modification of this Decree shall be resolved pursuant to
Section X (Dispute Resolution), provided, however, that, instead of the burden of proof provided
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by Paragraph 59, the Party seeking the modification bears the burden of demonstrating that it is
entitled to the requested modification in accordance with Federal Rule of Civil Procedure 60(b).

XVIII. TERMINATION

81.  After Defendant has completed the requirements of Section V (Compliance
Requirements), has thereafter maintained continuous satisfactory compliance with this Consent
Decree for a period of three years, has complied with all other requirements of this Consent
Decree, including those related to the SEPs required by Section VI, and has paid the civil penalty
and any accrued stipulated penalties as required by this Consent Decree, Defendant may serve
upon the United States and the State a Request for Termination, stating that Defendant has
satisfied those requirements, together with all necessary supporting documentation.

82.  Following receipt by the United States and the State of Defendant’s Request for
Termination, the Parties shall confer informally concerning the Request and any disagreement
that the Parties may have as to whether Defendant has satisfactorily complied with the
requirements for termination of this Consent Decree. If the United States after consultation with
the State agrees that the Decree may be terminated, the Parties shall submit, for the Court’s
approval, a joint stipulation terminating the Decree.

83.  Ifthe United States after consultation with the State does not agree that the Decree
may be terminated, Defendant may invoke Dispute Resolution under Section X. However,
Defendant shall not seek Dispute Resolution of any dispute regarding termination until 90 Days
after service of its Request for Termination.

XIX. PUBLIC PARTICIPATION

84.  This Consent Decree shall be lodged with the Court for a period of not less than
30 Days for public notice and comment in accordance with 28 C.F.R. § 50.7. The United States
reserves the right to withdraw or withhold its consent if the comments regarding the Consent
Decree disclose facts or considerations indicating that the Consent Decree is inappropriate,
improper, or inadequate. Defendant consents to entry of this Consent Decree without further
notice and agrees not to withdraw from or oppose entry of this Consent Decree by the Court or to
challenge any provision of the Decree, unless the United States has notified Defendant in writing
that it no longer supports entry of the Decree.

XX. SIGNATORIES/SERVICE

85.  Each undersigned representative of Defendant, New York, and the Assistant
Attorney General for the Environment and Natural Resources Division of the Department of
Justice certifies that he or she is fully authorized to enter into the terms and conditions of this
Consent Decree and to execute and legally bind the Party he or she represents to this document.

86.  This Consent Decree may be signed in counterparts, and its validity shall not be
challenged on that basis. Defendant agrees to accept service of process by mail with respect to
all matters arising under or relating to this Consent Decree and to waive the formal service
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requirements set forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any
applicable Local Rules of this Court including, but not limited to, service of a summons.

XXI. INTEGRATION

87. This Consent Decree constitutes the final, complete, and exclusive agreement and
understanding among the Parties with respect to the settlement embodied in the Decree and
supersedes all prior agreements and understandings, whether oral or written, concerning the
settlement embodied herein. The Parties acknowledge that there are no representations,
agreements, or understandings relating to the settlement other than those expressly contained in
this Consent Decree.

XXII. FINAL JUDGMENT

88.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment of the Court as to the United States, the State, and
Defendant. The Court finds that there is no just reason for delay and therefore enters this
judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

Dated and entered this 11 day of July , 2018.
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FOR THE UNITED STATES OF AMERICA:

3 )i/l Gl W Q
Date ~Jeffrey H. Wdod
Acting Assistant Attorney General
Environment and Natural Resources Division

U.S. Department of Justice

gt L

ZRoberrt E. Mahelr Jtr. gﬁon No. 102916)

Assistant Section Chief

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

Washington, DC 20044-7611

John D. Hoggan, Jr. (Bar Roll No. 511254)
Assistant United States Attorney

Northern District of New York

445 Broadway

Room 218

Albany, NY 12207-2924

(518) 431-0247
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FOR THE U.S. ENVIRONMENTAL PROTECTION
AGENCY:

3 C/ﬂ i/ ,_// ]
s Sd g

Eric Schaaf

Regional Counsel A

U.S. Environmental Protection Agency, Region 2

’/;a,/,//;\/ %zx#mé
PhylligFeinmark

Chief, Water and General Law Branch

Office of Regional Counsel

U.S. Environmental Protection Agency, Region 2
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ERIC T. SCHNEIDERMAN
Attorney General

State of New York

Attorney for Plaintiff New York State
Department of Health

Dated: February 28, 2018
: LISA M BURTANEK

Assistant Attorney General

Environmental Protection Bureau

The Capitol

Albany, New York 12224

(518) 776 -2423

Lisa.Burianek@ag.ny.gov
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FOR THE TOWN OF TICONDEROGA:

. O s fone-

Date Hon. Joseph Giordano, Town Supervisor
Town of Ticonderoga
132 Montcalm Street
P.O. Box 471
Ticonderoga, NY 12883

Approved as to form

faulls”

te

161{Oftawa Street
Lake George, NY 12845
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